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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Committee 

Resumed from 21 August.  The Deputy Chairman of Committees (Hon Barry House) in the Chair; Hon Tom 
Stephens (Minister for Local Government and Regional Development) in charge of the Bill. 

Progress was reported after clause 54 had been agreed to. 

Clause 55:  Sections 74A and 74B inserted and transitional provisions - 
Hon TOM STEPHENS:  I understand the Committee has defeated one of the amendments moved by Hon Peter 
Foss and, therefore, the consequential amendments fall away and we are dealing with the amendment to be 
moved by Hon Christine Sharp.  If you, Mr Deputy Chair, are of the same view, I would like confirmation so 
that the Committee fully appreciates what is happening.   

The DEPUTY CHAIRMAN (Hon Barry House):  The minister is correct.  The amendment moved by Hon Peter 
Foss to clause 29 was defeated.  His amendments to clause 55 are consequential on that amendment.  Therefore, 
they are unable to be moved and we are now dealing with an amendment to be moved by Hon Christine Sharp.   

Hon CHRISTINE SHARP:  I move  

Page 60, lines 9 to 14 - To delete the lines and insert instead - 

(1) It is a defence to proceedings under this Part for causing serious environmental harm 
or material environmental harm if the person charged with that offence proves that the 
environmental harm was an unavoidable consequence of an authorised act which did 
not contravene any other written law. 

Proposed section 74B is about defences in court to the offence of environmental harm.  The purpose of my 
amendment is to tighten up the defence proceedings that can be used in court for people to defend themselves 
from such an offence.  A person has a defence to causing environmental harm if he can show that the harm 
resulted from an authorised act that did not contravene any other law.  This exemption applies, for example, to 
any acts done by a public authority in pursuance of its statutory functions and to any of the other activities listed 
in schedule 6 of the Bill.  The defences that currently exist for causing pollution will also apply to causing 
environmental harm.  For example, it is a defence if the environmental harm was necessary to prevent 
irreversible damage to a significant proportion of the environment or to prevent danger to human health or life, 
or it was due to an accident caused otherwise than by negligence.  We entirely support such defences.  However, 
my concern is that statutory authorities will have a defence to causing environmental harm if they can show that 
the harm was done in the exercise of a function conferred upon them by another law.  For example, when Main 
Roads Western Australia is establishing new highways, it provides local governments with a defence to any 
activity that they carry out that provides for good governance of persons in their district.  This provides too broad 
a defence to many activities carried out by many government agencies.  If the purpose of environmental harm is 
to prevent harm to the environment, it should be a requirement of statutory authorities as well as everybody else 
to ensure that, even though activities have been authorised under their head powers under certain Acts, 
nevertheless, those activities have been carried out in a way that follows best environmental management 
practices.  

The Bill currently provides that an adequate defence to the offence of environmental harm is for an entity to 
simply say that it is the shire of so and so or Western Power.  It would be much more in line with the objective of 
the amendment Bill to reduce harm to our environment if statutory authorities, just like everyone else, needed to 
ensure that any harm caused by their activities was unavoidable.  They should be required to ensure that their 
designs comply with and ensure best environmental management practices so that any harm that is a 
consequence of their activities is unavoidable, whether or not it contravened any other written law.  I commend 
the amendment to the Chamber.   

Hon TOM STEPHENS:  I ask the Chamber to oppose the amendment moved by Hon Christine Sharp.  It is the 
view of the Government that the words the member proposes to insert would be too strong and make the 
provision too narrow.  Advice suggests that it would create in this area an environment of unnecessary fear.  The 
statute as proposed will create an opportunity for negotiations about the sorts of steps that should be taken to 
protect the environment.  Under proposed section 74B(1), a defence against a charge of environmental harm is 
available if the harm was or resulted from an authorised act.  The proposed section spells out the forms of 
authorisation to which the defence applies.  It has been included to ensure that someone who goes through the 
proper approval process in good faith will be protected.  It is our view that the amendment is a rewording of the 
provision that would greatly narrow the defence so that a person would need to prove that the harm could not 
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have been avoided.  This would introduce a de facto duty of care to avoid harming the environment as far as 
reasonably possible, regardless of any authorisation.  We are of the view that the authorisation should be a 
sufficient defence, as under our proposed statutory regime.  It is our view that the member’s proposal is a 
significant change to the original concept.  Wide consultation would be required before the Government could 
accept such a proposition.  If the member wishes to have the issue dealt with down the track, it could be 
considered in the foreshadowed review of the Act.  We at this time are of the view that the amendment is not 
warranted, and we do not support it.   

Hon ROBYN McSWEENEY:  We will not support this amendment either.  As members know, I do not 
particularly like the environmental harm provisions in the Bill, but I do not support Hon Christine Sharp’s 
amendment either.  I also believe it is too narrow.   

Last week I asked a question about the ability of small timber mills to cut timber on private land.  Hon Kim 
Chance leaned over and said that they have a licence.  I let it go, although I was sorry that I did.  Members know 
that 131 000 cubic metres were allocated.  About seven small timber mills will no longer get any allocation, and 
they will rely on private landholders for their timber.  I asked a question without notice.  Hon Tom Stephens said 
that his answer would spare about three days of debate, but it actually gave me much more. 

Hon Tom Stephens:  I feared this. 

Hon ROBYN McSWEENEY:  The minister feared it, and he was dead right.  The answer was that a private 
landholder can provide only six cubic metres of the wood on his property.  How does that translate to 
environmental harm?  Some of the blokes in the timber mills have told me that they have $40 000 invested.  
They have paid a farmer that money so that they can lop the trees and use them in their small timber mills.  They 
are very scared at the moment.  If it takes me three days to ask all the questions to find the answers, I will ask 
three days worth of questions.  How will that private logging translate to environmental harm?  I have read the 
defences contained in the Bill, and they do not provide any answers.  I need to ask this question on their behalf, 
and to get a clear answer.   

Hon KIM CHANCE:  I offer an answer to that.  Although the question is central to and quite proper to be asked 
in the context of this Bill, it is somewhat outside the scope of the matters before us.  This issue was raised with 
me at a Western Australian Farmers Federation meeting I attended in a part of the member’s electorate, Boyup 
Brook.  I thought it would be the easiest question in the world to answer.  The question related to the current 
situation, not the proposed situation.  Indeed, the position is exactly the same one way or the other.  I thought it 
would be an easy question to answer, but the more I thought about it the harder it seemed, even under the current 
prescriptions.  In the end, I sought the advice of the Chairman of the Environmental Protection Authority to try 
to resolve how private forestry - for the moment we must separate that from the question of firewood - can be 
carried out.  There is no real prescription for private forestry now; nor is one evident in the Bill.  It will 
ultimately be covered by prescriptions under the new Act, but those prescriptions are not yet available.  I have 
suggested that we should clearly differentiate between private forestry and clearing, which is something that has 
never really been done.  Sustainable logging and clearing have always been lumped together, which is 
unfortunate.  I suggested to the Chairman of the EPA that an appropriate way to do that, at least in the interim, 
might be to apply the same prescriptions to a private forester as are applied to the public forester, the Forest 
Products Commission.  That would at least give us a starting point that could, if necessary, be developed to 
determine a more appropriate set of prescriptions.  At the moment, that is not the Government’s position.  It is 
simply the result of a discussion I had with the Chairman of the EPA.  Clearly it needs to be done.  In terms of 
the eventual outcome for the forest, the issues involved in private forestry and clearing are like chalk and cheese.   

I quickly refer to the question the member asked about firewood.  The answer that Hon Tom Stephens provided 
her with yesterday simply gave an example of what occurs under the South Australian regulations.  As far as I 
am aware - I am now transgressing on my brother minister’s area - this is a matter for further deliberation and 
consultation.   

Hon TOM STEPHENS:  I am advised that in reference to the specific query about small timber mills and 
licensing, a clearing permit - a purpose permit - could be provided to private forestry to apply the Forest 
Products Commission prescriptions in the meantime.   

Hon ROBYN McSWEENEY:  I thank both ministers for their answers.  I am pleased to have that on the record 
because it could become a potential deficit for the Government and for the people in my area who will be 
affected by it.  The definition of environmental harm covers a lot of areas.  Members will have noticed that the 
Greens (WA) keep asking questions about whether this or that farmer has had a notice of intent and whether this 
or that farmer has been clearing land.  It is as though the Greens are the thought police of Western Australia.  
Members must remember that farmers own their own private properties.  I fear that this Bill could encroach on 
them greatly, even down to such little matters as firewood.  We are getting down to tintacks.  I do not believe 
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that was the intention of the Bill.  The pollution controls in it are very fair and reasonable.  However, when it 
comes to farmers, land clearing and private property rights, it is an absolute stinker of a Bill.   

Hon MURRAY CRIDDLE:  I have read this amendment in the context of the previous amendment about which 
I made a lot of comments regarding potential environmental harm.  We are talking about serious or material 
environmental harm.  Would the minister explain whether the definition of “person” means a person within a 
public authority?  Would the public authority be penalised?  Does the Bill talk about potential environmental 
harm?  That is a very serious point regarding this amendment.  We will talk about that if Hon Chrissy Sharp’s 
amendment is passed.  If we are talking about potential environmental harm and unavoidable consequences, we 
will create an awful mess for those people who will have to disseminate the information.  God knows what the 
lawyers will say about that in court.   

Hon TOM STEPHENS:  The member has asked where we are at in terms of the handling of this legislation.  We 
have explained previously that we are currently dealing with Hon Christine Sharp’s proposal to delete lines 9 to 
14.  The Government will oppose that.  Eventually, we will get back to the main question, which is the adoption 
of proposed section 74B.   

Hon MURRAY CRIDDLE:  The Government left the definition of “potential harm” in the Bill.  Hon Christine 
Sharp’s amendment says “serious environmental harm”.   

The DEPUTY CHAIRMAN (Hon Barry House):  Could members speak directly into the microphones.  I am not 
sure whether it is just because it is Friday morning, but the volume seems to be lower this morning.   

Hon MURRAY CRIDDLE:  It is Friday morning, Deputy Chairman.  The point I make is that the amendment 
says “serious environmental harm”.  Does that mean serious potential environmental harm, which we talked 
about earlier?  If it does, we are talking about the unavoidable consequences of potential serious environmental 
harm.  I wonder who will decipher that when an authority attempts to impose a penalty.  It sounds very difficult 
and like double-dutch to me.   

Hon TOM STEPHENS:  The types of fears that Hon Murray Criddle has expressed are the reasons we oppose 
the amendment moved by Hon Christine Sharp, which would insert the words “an unavoidable consequence”.  
The fears the member has articulated combine with our own reservations about why we will not insert “an 
unavoidable consequence”, which will come back before the House once the House defeats Hon Christine 
Sharp’s amendment.   

Hon CHRISTINE SHARP:  I will touch on the discussion about private forestry before I move back to the 
amendment.  The Greens (WA) strongly support the development of a prescription under the regulations, 
pursuant to the application of the Environmental Protection Amendment Bill.  I am pleased that Hon Robin 
McSweeney has raised that issue because it requires the attention of the Government.  I am pleased to hear the 
minister’s response.   

Moving specifically to the intent of my amendment, I am very disappointed, but not surprised, to hear the 
minister’s response on behalf of the Government.  Earlier in the debate, members heard me argue my belief that 
the consistent theme of the Environmental Protection Amendment Bill is to impose very stringent requirements 
on private landowners.  However, it creates enormous loopholes for all sorts of government authorised activities, 
which we do not support because we think that they could be done better.  It has already been said that a better 
way of dealing with private forestry is by the use of purpose permits.  I will move an amendment when we 
debate purpose permits.  Purpose permits provide another loophole.  Certainly, they provide a useful avenue for 
issues such as private forestry.  However, they provide an enormous loophole for the kinds of things that 
continue to take place.  For example, an article in The West Australian from the middle of July reports on an 
amazing stretch of salmon gums on the main road near Kulin.  A magnificent stand of salmon gums was 
removed in a road-widening activity.  That was heartbreaking to many farmers who live there.  The statutory 
authority could have gone about its business in a better way and did not have to remove irreplaceable vegetation 
heritage from that stretch of road.  Indeed, it is on the main road to a major tourist destination near Wave Rock in 
Hyden.  Those types of examples occur frequently, particularly in rural areas, whereby insufficient thought has 
been given to authorised activities.  It is precisely for that reason that we are disappointed that the Government 
has put considerable effort into many different sections of the Bill to ensure that although the Bill will have an 
impact on farmers and other private citizens, it will leave the activities of Government virtually unaltered.   

Amendment put and negatived. 

Hon ROBYN McSWEENEY:  Can a person who is deemed to have caused environmental harm appeal the 
decision at the new State Administrative Tribunal?  That is not mentioned in the Bill.   
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Hon TOM STEPHENS:  The advice I have received is that most of the appeals will go to the Appeals Convenor.  
The State Administrative Tribunal Bill has arrived in this House.  I have not looked at the interplay of that Bill 
with this Bill, so I am not absolutely certain what the impact will be.  I guess when we deal with that legislation 
members will have the opportunity to assess the interplay between that legislation and this legislation and what 
impact it will have on this legislation.   

Hon MURRAY CRIDDLE:  I seek an explanation of what I asked previously; namely, in the case of a public 
authority will it be a single person who is charged or the authority itself?  Proposed new section 74B(2)(b) refers 
to a member, officer or employee of a public authority.  I would like that clearly defined.   

Hon TOM STEPHENS:  A “person” here refers to a person or a body corporate, so it may apply to either.  It will 
depend upon the particular circumstances.  

Hon MURRAY CRIDDLE:  I am concerned about the decision-making process, because some people are very 
careful and other people make bold decisions.  At the end of the day, will the final decision be made by a court?   

Hon ROBYN McSWEENEY:  I want to put on record that when the Productivity Commission met recently it 
received about 146 submissions from farmers.  Some of those submissions are rather heartbreaking.  Those 
farmers have been given the run-around by the Department of Agriculture and the Environmental Protection 
Authority, some of them for many years.  I ask the minister to read those submissions to see how the definition 
of environmental harm has already impacted on those people and what this legislation will do to farmers in the 
future.   

Hon TOM STEPHENS:  I undertake to ensure that the submissions to which the member refers are sent to the 
minister with responsibility for the administration of this Bill so that she can be made aware of the concerns the 
member has raised. 

The DEPUTY CHAIRMAN (Hon Barry House):  There are some amendments on the supplementary notice 
paper in the name of the minister.  Does the minister wish to move those amendments? 

Hon TOM STEPHENS:  I gather that the amendment in the name of Hon Peter Foss has fallen away on the basis 
that it is consequential. 

The DEPUTY CHAIRMAN:  Yes; it is consequential on a previous amendment that was defeated. 

Hon TOM STEPHENS:  I move -  

Page 61, lines 13 to 30 - To delete the lines. 

The amendment is aimed at removing from the Bill something that will now effectively be done by regulation.   

Hon CHRISTINE SHARP:  Can the minister provide an explanation of the purpose of the deletion? 

Hon TOM STEPHENS:  It is self-explanatory; if I were to explain it, all I would be doing is adding more words 
to what I have said already.  It is not normal to have detailed provisions such as this in the Bill itself; they are 
normally put in the regulations.   

Hon MURRAY CRIDDLE:  That is very interesting.  I have just had a discussion about removing the penalties 
from the Bill and putting them in the regulations.  We are doing the reverse here.  I seek clarification on that 
from the Chair.   

The DEPUTY CHAIRMAN (Hon Barry House):  I will put the question.   

Hon MURRAY CRIDDLE:  That is fine, because I will be very happy if I can move at a later stage to remove 
the penalties from the Bill and put them in the regulations.   

Hon TOM STEPHENS:  Apparently there is an amendment on the supplementary notice paper in the name of 
Hon Murray Criddle to delete the penalties from the Bill.  I rely upon the advice that I have been given.  The 
reason for the Government’s proposal to delete this proposed new paragraph is as I have stated previously.  We 
encourage the Chamber to agree to the amendment.   

Hon ROBYN McSWEENEY:  Will the Soil and Land Conservation Regulations 1992 remain in force or will 
this Bill override those regulations?  A lot of people work under those regulations.  How will the deletion of this 
proposed new paragraph affect the Soil and Land Conservation Regulations?   

Hon TOM STEPHENS:  The regulations that refer to clearing will be replaced by the new streamlined 
procedures contained in this legislation.   

Hon ROBYN McSWEENEY:  Does that mean that those regulations, which have been used very successfully 
for many years, will no longer be used? 
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Hon TOM STEPHENS:  Not for clearing.   

Hon MURRAY CRIDDLE:  That is very interesting.  As I said earlier, this is actually a change in the policy of 
the Bill as stated during the second reading stage.  I accept that.  However, is the minister saying also that the 
responsibility will go from the Minister for Agriculture, Forestry and Fisheries to the Minister for the 
Environment?   

Hon TOM STEPHENS:  Yes.   

Hon MURRAY CRIDDLE:  That is very interesting.  There is currently an argument in the northern agricultural 
area about issues to do with land clearing.  I understand the Minister for Agriculture has responsibility for those 
issues under the Soil and Land Conservation Act.  At this time those issues have not been finalised under the 
provisions in that Act, and we are now to have a change of minister and a change in the legislation.  It was 
determined by Cabinet in June 2002 that this legislation will be retrospective to that date.  I want an indication 
here and now that the issues that have arisen in that area will be cleared up well and truly now rather than later.   

Hon TOM STEPHENS:  As I have said to the Chamber on a number of occasions, one of the problems with the 
handling of issues such as soil degradation and the impact on vegetation of significance and the like is that there 
has been a variety of confusing assessments and procedures.  The ambition in this Bill is to deliver a simpler and 
quicker assessment process.  That is one of the underlying reasons behind the Bill.  Some concerns have been 
articulated by Hon Murray Criddle.  My response to those concerns is that the ambition in this Bill is to remove 
the multiple processes and have one assessment process that is handled by the minister with responsibility for 
this statute.  This is what has been agreed to by Cabinet, which includes the minister with responsibility for the 
Soil and Land Conservation Regulations.  That is why we are advancing this legislation.   

Hon MURRAY CRIDDLE:  I entirely understand that.  However, the point I am making is that when we make 
legislation retrospective it can create problems not when the Bill is finalised but rather in the time leading up to 
the finalisation of the Bill.  Because of the retrospectivity of the Bill to June 2002, some things have occurred in 
the wheatbelt and other areas that perhaps should not have happened.  I believe that to make the Bill 
retrospective was a very silly thing for the Government to do, because it has led to a lot of actions that might not 
have occurred had people been able to wait until the Bill was finalised so that they knew where they stood.  I 
agree with the minister that it is a very sensitive and complicated issue.  We should draw a line under this and 
start again at the proclamation date of the Bill.  People need clarification and time lines; I have moved 
amendments to achieve that in the past and got nowhere.  The minister must understand that there must be clarity 
on the issue of land clearing from here into the future. 

Hon TOM STEPHENS:  I understand the point that has been made by Hon Murray Criddle, and I believe the 
House well and truly understands it.  The Government announced that this proposed section would take effect on 
26 June 2002; it is therefore not in the true sense a retrospective provision.  This provision is based simply on the 
experience of Governments and communities in other jurisdictions that saw a flurry of environmental harm 
inflicted on their land in response to the introduction of this type of legislation into their Parliaments.  In the light 
of that experience, this Government has done exactly what Hon Murray Criddle has asked; that is, to draw a time 
line.  The time line for this provision was 26 June 2002. 

Hon Murray Criddle:  But nobody knew what you were doing; they didn’t understand it.  That is the problem.  
You just said that we had a ridiculous situation leading up to this matter. 

Hon TOM STEPHENS:  I think there is simply a fundamental difference of view. 

Hon PETER FOSS:  It is not a difference of view; it is a fact that the legislation is retrospective.  That is 
important because the legislation creates penalties.  This Government will penalise people who have done 
something prior to the enactment of the law.  They still do not know what the law will be.  For instance, during 
the course of the upper House debate, a provision relating to dead vegetation was added to the Bill.  A person 
might have cleared dead vegetation prior to knowing about the amendment on the supplementary notice paper.  
An important aspect of penal provisions is that people must know what they are.  How does a member of the 
public find out what he or she can or cannot do if the law has not yet been passed?  The Government can fiddle 
with the provision and give justification for it - that is, it announced the provision as if it were some sort of tax 
measure - but it does not alter the fact that it is retrospective.  Tax has certainly gained a tradition of which it 
should not necessarily be proud.  In the past, Governments have announced some tax changes, yet years later still 
have not passed legislation for those changes; meanwhile, people have had to comply with a law that did not 
exist and was inconsistent with the existing law.  It is pretty hard to act according to a new law when in fact it is 
a stupid thing to do according to the current law that has been passed by Parliament.  The Government should 
not give it another name; if it is retrospective, it is retrospective.  If there is justification for its retrospectivity, 
fine, let us look at the justification, but the Government should not pretend that it is not retrospective.  Will the 
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minister tell me how people who have removed a lot of dead vegetation are meant to know that they have broken 
the law? 

Hon TOM STEPHENS:  It was a prospective provision when the Government made the announcement.  Hon 
Peter Foss is absolutely correct in that the Parliament is handling legislation that has the effect of a retrospective 
provision; however, when the Government announced its intention it was a prospective provision.  It identified a 
date from which the provision was to apply and which, I believe, was a few days after the announced intention to 
introduce legislation.  It was therefore prospective at the time of announcement and will be retrospective at the 
time it is proclaimed - unless any adviser around the Table vigorously shakes a head.  It is self-evident that this is 
a retrospective provision.  I might find myself suddenly getting an argument from the advisers around the Table; 
however, I accept the point made by Hon Peter Foss that the Parliament is dealing with a retrospective provision.  
I sense that I should sit down in a minute and take further advice, but that is my reading of the debate at this 
point. 

This clause will not create an offence.  It will create an obligation on anyone who in the intervening period has 
caused environmental harm to vegetation, which could involve the penalty of being required to restore the 
vegetation.  This provision is our Government’s best effort to respond to circumstances that have impacted on 
other jurisdictions.  People may be required to rehabilitate land if they do not have authority under current law to 
clear land.  I would have thought the fears being expressed by members would not lead to extraordinary 
apprehension.  The Parliament is simply wise to take into consideration the events that have occurred in other 
jurisdictions, which, when having moved down a path such as this, experienced unintended consequences.  The 
Government wanted to avoid those unintended consequences by making the announcement that it did.   

I am advised that the transitional provision is very tightly worded and will be triggered only if current laws are 
broken.  The inclusion of dead vegetation in the provision will have no effect.  We have not reached the part of 
the Bill on dead vegetation, which is a prospective provision.   

Hon ROBYN McSWEENEY:  It is retrospective.  I do not believe, as Hon Tom Stephens does, that it will be 
simpler or quicker; I believe it will be a dog’s breakfast.   

Hon CHRISTINE SHARP:  The Greens (WA) support the amendment. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 61, line 32 - To delete “an act” and insert instead “clearing”. 

Amendment put and passed. 

Hon TOM STEPHENS:  I move - 

Page 62, lines 6 to 16 - To delete the lines. 

Amendment put and passed. 
Hon ROBYN McSWEENEY:  Will the minister explain the reference to 90 days in the proposed section? 

Hon TOM STEPHENS:  The reference to 90 days has now gone from that proposed section.  It will be reinserted 
in a transitional provision later.  There is currently a provision for a 90-day period inside of which the 
commissioner could object to the clearing.  The provision will be reinserted.  The 90-day period currently 
provided for will be given due regard in the Bill so that the Act will still contain that opportunity. 

Clause, as amended, put and passed. 

Clauses 56 to 64 put and passed. 

Clause 65:  Section 122A inserted - 

Hon TOM STEPHENS:  I move - 

Page 66, line 8 - To insert after “CEO” - 

, on the recommendation of the Authority, 

Hon MURRAY CRIDDLE:  Will the minister run through the process by which the codes of practice will be 
developed?  Does the minister have any comments to make about the codes developed by the Environmental 
Protection Authority? 

Hon TOM STEPHENS:  We are familiar with this through the animal welfare legislation the member and I 
debated in the House.  Obviously, the codes are developed through extensive consultation with farmers groups.  
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The code of practice will be developed through that process to try to establish defences for farmers under the 
operations of the Act.  There will be extensive consultation in preparation of those codes so they will be of use to 
practitioners in this field.  Let me give credit where credit is due.  The amendment is a suggestion made by the 
Opposition in the other place and agreed to by the minister.  The member for Vasse made the suggestion. 

Hon ROBYN McSWEENEY:  I have said before in this place that the CEO is a very powerful person.  It seems 
to me that the minister does not have much to do with this.  The clause refers to state authorities, industry groups 
and environmental and other groups “as the CEO considers appropriate”.  He has a lot of power, which is not 
appropriate.  What does the minister do? 

Hon TOM STEPHENS:  The provision is fairly standard, I would suspect.  The CEO is responsible to the 
minister, the minister is responsible to the Parliament, and the Parliament is responsible to the people.  It is fairly 
normal procedure these days in the way statutes are written. 
Hon PETER FOSS:  Unfortunately, it has become a standard way of drafting Bills when it has been left to CEOs 
to draft them.  I think it is a very unfortunate way of doing things.  I do not have any problem with a minister 
asking a CEO to do this provided the minister has the ultimate responsibility.  The Conservation and Land 
Management Act is the classic example in which they may as well have called the executive director the minister 
because the person who had the administration of the Act ended up being the executive director!  I remember 
busily going through and removing things like this from Acts because it undermines the whole process of 
democracy.  Unfortunately, CEOs seem to think that this is the way to draft Bills and I am afraid not enough 
ministers go around ripping out bits like that.  It is totally unacceptable.  It is hard for Parliament to keep 
changing things like this but I think it is about time that ministers took some responsibility.  I know this Bill is 
not the minister’s personal Bill and I hope he never brings into this place a Bill in which all the responsibility is 
handed over to a CEO.  That is not what it is all about.  We might as well forget the name minister and just 
change the reference to figurehead.  We can then refer to the figurehead for the environment and the figurehead 
for local government.  That is all he will end up being.  He will stand there and cop the flak while the person 
who has the right to make the decisions and is administering the Act is someone who earns twice as much as the 
minister and never has to stand up and take the flak!  I think it is a lovely little way to write Bills but it is very 
bad way as far as the administrative process is concerned.  The responsibility should be given back to the 
minister as I am sure he could make appropriate administrative arrangements.  Another bad thing is that the 
procedure for everything is prescribed in an Act, which then takes away plenary executive powers from the 
Executive and ends up being prescribed by statute.  Half these things should not even be in the statutes; the 
capacity to decide should be left with the minister. 

Hon BILL STRETCH:  I am a great supporter of codes of practice.  However, I consider them to be somewhat of 
a pig in a poke in these circumstances.  We have the legislation but the guts of it will be decided, to a great 
extent, by the code of practice.  Will the minister give an assurance that the codes of practice will be tabled in the 
House as regulations before the Bill is gazetted?  That will at least give the Parliament some input into what it is 
authorising under this Bill.  Hon Peter Foss has pointed out the dangers of not doing so.  It is done in some 
regards and avoided in others.  It is a very important principle that the codes of practice should be formalised as 
regulations and tabled in the House as an allowable or disallowable instrument so that the legislation is presented 
to the people in the final analysis as a working document and not something dreamt up by the CEO. 

Hon TOM STEPHENS:  The simple answer is yes in all regards. 

Hon MURRAY CRIDDLE:  The minister said “in all regards”.  I want that clarified because I moved an 
amendment at clause 2 to have the regulations and codes gazetted before the Bill was proclaimed. 

Hon TOM STEPHENS:  The regulations will be done beforehand and there will be an ongoing development of 
the codes.  We do not want to cut short the time frame in which industry can be consulted about the types of 
defence mechanisms available to it.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 66:  Schedule 1 amended - 
Hon ROBYN McSWEENEY:  I have always been curious about the amount of fines and the terms of 
imprisonment.  Where does the formula come from?  Is it plucked from thin air?  Does some bureaucrat sit down 
and work it out?  Some of the fines and terms of imprisonment seem rather excessive.  I want to know how the 
formula is worked out.   

Hon TOM STEPHENS:  We have taken into this area of legislation the exact penalties that the previous 
Government put into the area governing pollution issues.  We simply recognised the good penalties that were 
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adopted by members opposite when in government, lifted them holus-bolus and put them in the legislation to 
give members an opportunity to enthusiastically support them.   

Hon MURRAY CRIDDLE:  I move -  

That consideration of clause 66 be postponed until after consideration of proposed new clause 139.   

Proposed new clause 139 deals with deleting the penalties from the schedule of the Bill.  I am very strongly of 
the view - this gets back to the idea of the minister having control over the portfolio and changing things by 
regulation - that all penalties should be in regulations so that they can be changed without having to introduce an 
amendment Bill to rehash the Act.  

Hon TOM STEPHENS:  I oppose the motion moved by Hon Murray Criddle.  This is the point at which we 
believe the issue should be dealt with and we are keen to deal with the issue at hand.   

Hon MURRAY CRIDDLE:  I understand what the minister has said, but I would like to hear some explanation 
for including the penalties in the Bill, when it is far easier to deal with and change penalties if they are in 
regulations.   

Hon TOM STEPHENS:  Parliamentary counsel has advised that they be placed in the Bill.  Penalties contained 
in regulations are more subject to change.  People need to be able to compare the relativity of offences and 
penalties side by side.  A review of the Act has been foreshadowed and if the member wants to raise these issues, 
he can do so then.   

Question put and a division taken with the following result - 

Ayes (11) 

Hon Alan Cadby Hon Frank Hough Hon Simon O’Brien Hon Derrick Tomlinson 
Hon Murray Criddle Hon Barry House Hon Barbara Scott Hon Bruce Donaldson (Teller) 
Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch  
 

Noes (12) 

Hon Kim Chance Hon Dee Margetts Hon Jim Scott Hon Ken Travers 
Hon Robin Chapple Hon Louise Pratt Hon Christine Sharp Hon Giz Watson 
Hon Ed Dermer Hon Ljiljanna Ravlich Hon Tom Stephens Hon Kate Doust (Teller) 

            

Pairs 

 Hon George Cash Hon Jon Ford 
 Hon John Fischer Hon Adele Farina 
 Hon Paddy Embry Hon Nick Griffiths 
 Hon Ray Halligan Hon Sue Ellery 
 Hon Norman Moore Hon Graham Giffard 

Question thus negatived. 

Clause put and passed. 

Clauses 67 to 71 put and passed. 

Clause 72:  Section 54 amended - 
Hon TOM STEPHENS:  I move - 

Page 73, after line 8 - To insert - 

(2) After section 54(2) the following subsection is inserted - 

“ 

(2a) As well as seeking comments under subsection (2)(b) the CEO is to advertise 
the application in the prescribed manner, inviting any person who wishes to 
comment on it to do so within such period as is specified in the 
advertisement. 

    ”. 
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Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 73, after line 11 - To insert - 

(3) Section 54(3) is amended by inserting after “(2)(b)” - 

“   or (2a)   “. 

Hon DEE MARGETTS:  My colleague Hon Christine Sharp has instructed me to indicate that the Greens (WA) 
will support this amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 73:  Section 55 amended - 
Hon CHRISTINE SHARP:  I move - 

Page 74, after line 8 - To insert - 

(2) After section 55(3) the following subsection is inserted - 

“ 

(4) If the CEO is of the opinion that an offence has been committed under 
subsection (1), the CEO must advertise that alleged offence in the prescribed 
manner. 

”. 

Members will recognise that this amendment is part of a series of amendments - I have already moved one - 
regarding the advertising of non-compliance with ministerial conditions.  This amendment is about non-
compliance with works approval conditions, and is part of wanting open and accountable compliance by industry 
with the Environmental Protection Act.   

Hon TOM STEPHENS:  Members will be familiar with the reasons that the Government opposes the 
amendment moved by Hon Dr Christine Sharp.  It is the same argument that was put forward on clause 20, on 
page 28, which is simply that people are entitled to natural justice.  Just because there is a suspicion of an 
offence, it does not justify the advertising of that suspicion while the suspicion is being investigated and 
consideration given to prosecution.  We believe that it is entirely appropriate to leave things as they are, rather 
than to adopt the proposal moved by Hon Dr Christine Sharp. 

Hon ROBYN McSWEENEY:  The Opposition does not agree with the amendment moved by the Greens (WA).  
We agree with what the minister has just said.  We agree that the public has a right to know about breaches of 
the conditions of a works approval.  However, the opinion of the chief executive officer should not be a guide to 
what constitutes a breach that should be advertised.  The courts make the decision, and an alleged offence should 
not be advertised until the defendant has had the opportunity to refer the matter to a court for decision. 

Amendment put and negatived. 

Clause put and passed. 

Clause 74 put and passed. 

Clause 75:  Section 57 amended - 

Hon TOM STEPHENS:  I move - 

Page 74, after line 29 - To insert - 

(3) After section 57(2) the following subsection is inserted - 

“ 

(2a) As well as seeking comments under subsection (2)(b) the CEO is to advertise 
the application in the prescribed manner, inviting any person who wishes to comment 
on it to do so within such period as is specified in the advertisement. 

(4) Section 57(3) is amended by inserting after “(2)(b)” - 

“    or (2a)    ”. 
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    ”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 76:  Section 58 amended - 

Hon CHRISTINE SHARP:  I move - 

Page 75, after line 27 - To insert - 

(2) After section 58(4) the following subsection is inserted - 

“     

(5) If the CEO is of the opinion that an offence has been committed under 
subsections (1) or (2), the CEO must advertise that alleged offence in the 
prescribed manner. 

    ”. 

Again, this amendment requires that when there has been a likely breach of, in this case, a licence condition, that 
should be advertised in the prescribed manner.  Obviously, there should be some flexibility, and an appropriate 
way to advertise would be on, for example, the Department of Environmental Protection’s web site.  The 
arguments again are similar.  Members need only cast their minds back to examples such as the Bellevue 
chemical fire.  It was known that that the organisation involved had committed multiple breaches of its licence 
conditions for some years, yet no action was taken.  My view is that the more open the compliance record is, the 
better.  Obviously, most companies do the right thing, but there are obviously exceptions.  The law is usually 
written in such a way as to address those exceptional circumstances when people are doing the wrong thing.  
There are some notorious examples.  My amendment seeks to help the public to know about these situations and 
to avoid catastrophes before they happen.   

Hon TOM STEPHENS:  For the same reasons articulated regarding clauses 20 and 73, the Government opposes 
the amendment moved by Hon Dr Christine Sharp. 

Hon ROBYN McSWEENEY:  The Opposition also opposes the amendment on the same grounds that it opposed 
the previous amendment.   

Amendment put and negatived. 

Clause put and passed.  

Clauses 77 to 86 put and passed. 

Clause 87:  Part VA inserted - 
Hon ROBYN McSWEENEY:  I have a question on financial assurances.  The definition of “financial assurance 
requirement” under proposed section 86A is - 

. . . a requirement to provide a financial assurance imposed - 

(a) as an implementation condition;  

(b) as a condition of an authorisation; or 

(c) under section 86B(2); 

Where does the line stop on providing financial assurances?  Mining companies are one example, and they have 
huge earning capacity.  However, would a farmer who was seeking to obtain a clearing permit have to give a 
financial assurance?  

Hon Tom Stephens:  The answer is yes.  It is up to the officers to make sure that it is done in a reasonable 
manner.  Financial assurances may, but will not necessarily, be sought.   

Hon ROBYN McSWEENEY:  What sort of things could be sought as financial assurances in relation to 
environmental protection notices, closure notices or vegetation conservation notices?  What would the poor, old 
farmer have to do?  I ask the minister to explain that to me.   

Hon Tom Stephens:  The answer to that question is contained within proposed section 86C on page 93 of the 
Bill.   
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Hon ROBYN McSWEENEY:  That does not provide an example of the sort of financial assurance a farmer 
would have to give.  Would a farmer have to hand over money?  What are we talking about?   

Hon TOM STEPHENS:  It may be thought necessary to obtain a bond, bank guarantee or insurance policy; all 
that is contained in proposed section 86B on page 92 - I gave Hon Robyn McSweeney the wrong proposed 
section in my previous answer.  That is the type of financial assurance that could be sought if it were thought 
necessary.  I am advised that there is some discretion.  Financial assurances will be sought only when considered 
by officers to be necessary.   

Hon PETER FOSS:  We can read the legislation.  We want to know what this will mean in practice.  What sort 
of considerations will cause an officer to think that financial assurances are necessary?  What sort of imposition 
will it result in?  Will an officer say, for instance, that he knows nothing about the people involved so will ask 
for a $1 million bank guarantee?  That theoretically fits within the description in the legislation.  I assume that it 
will not be that, but what will it be?   

Hon TOM STEPHENS:  This provision is designed to protect the community, through its Government, from 
having to restore areas in which environmental degradation has occurred as a consequence of the activities of an 
operator who, because of the nature of his business, may be considered to otherwise not be guaranteed.  For 
instance, members will be aware that some operations involve $1 or $2 companies.  Those companies may 
operate briefly in this State on one exercise.  The nature of those companies may not provide the community of 
Western Australia with the large measure of assurance that would otherwise be available if a bank guarantee, 
bond or insurance policy was drawn upon.  Those assurances would be imposed only if officers recommended to 
the minister that they were necessary.  Those are the sorts of considerations that would come into play.   

Hon BRUCE DONALDSON:  I turn to proposed section 86B(4) on page 92 of the Bill and the reference to “an 
insurance policy”.  What type of insurance policy are we talking about?  There are a million policies.  We need 
to detail what “an insurance policy” is all about.  More interestingly, proposed subsection (4)(d) states - 

another form of security that the CEO specifies. 

Something must obviously have triggered the need for that provision when this legislation was being drawn up.  
I can understand a requirement for a bank guarantee or a bond, but paragraphs (c) and (d) are pretty hazy.  They 
outline that financial assurance could be in the form of an insurance policy or another form of security that the 
chief executive officer will specify.  It leaves it a bit open-ended.   

Hon TOM STEPHENS:  I am advised that it envisages the type of insurance policy that would protect, in this 
case, a person in a circumstance in which environmental harm has been caused that needs to be cleaned up.  It is 
not a life insurance policy or a household insurance policy; it is an insurance policy that would simply be 
available to a person who would be operating under such circumstances and would cover the cost of any 
environmental clean-up.  The proposed subsection tries to create enough flexibility so that the person involved 
has a range of opportunities to respond to the level of assurance that the community would be securing through 
this statute.  These conditions for financial assurance will be subject to appeal and imposed only with the 
approval of the minister.  There is a fair measure of protection involved in this provision.  The CEO would have 
a crack at imposing conditions, which would be subject to the approval of the minister and then to appeal.   

Hon BRUCE DONALDSON:  I appreciate what the minister has said.  Can the minister provide an example of 
the type of insurance policy that we are talking about?  Are underwriters prepared to issue such an insurance 
policy?  I refer to proposed paragraph (d), which states -  

another form of security that the CEO specifies. 

Will the CEO specify the form of that security, or does this proposed paragraph really mean that the minister 
would have to give approval for that other form of security to be identified and carried out by the CEO?  In terms 
of providing a bond, will that be similar to the situation faced by mining companies?  All members will 
remember a particular mining company that wanted some of its bond back when it got into a bit of difficulty.  I 
think it had $1 million tied up to ensure that rehabilitation of its minesite would occur.  The bond was held by the 
Government to ensure that the rehabilitation was undertaken.  At times, when cash flows have become a bit short 
within the mining industry, that has become quite an issue.  I know that the money is tied up for good reason, but 
it makes it difficult at times when a cash-strapped company would love to get hold of those dollars.  It worries 
me that it could make it very difficult.  When the minister refers to $2 shelf companies, he should look carefully 
before any approvals are given in that sense.  I would like an example of what underwriter would write up what 
type of policy and at what premiums.  This is important. 

Hon TOM STEPHENS:  The operative part of this provision is aimed at maximum flexibility for the person 
faced with considerations of this sort.  In those circumstances the Bill endeavours to create a range of 
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opportunities that may be subject to consideration by that person putting up, perhaps even to the CEO, the sort of 
assurance that would meet the concerns of the community.  A range of considerations are given, and it finishes 
off with what is outlined in proposed paragraph (d) - “another form of security that the CEO specifies.”  This 
form of security could emerge on the suggestion of the person involved in these issues.  This proposed clause is 
aimed at looking after the interests of the person rather than narrowly proscribing things, as we have seen occur, 
and as has been highlighted by Hon Bruce Donaldson, in some areas of the Mining Act, which sometimes leaves 
the only area of activity being a bond.  That could be a large bond and it could constrain the activities of the 
company, but this represents an alternative range of activities.  In fairness to me and to the officers around the 
Table, I will come back to the honourable member on the issue of the insurance policy.  I will have the officers 
formally advise the honourable member during the handling of this Bill or at a time to suit his convenience about 
the insurance policy. 

Hon PETER FOSS:  The department may contemplate another approach to this, especially as we are entering 
into a spirit of openness that Hon Christine Sharp was talking about.  She mentioned that most companies do the 
right thing, and I think most bureaucrats do the right thing, but every now and again somebody does not.  Over 
the years I have acted for a large number of mining and extractive industry companies, and most of them were of 
a very substantial nature.  They always seemed to put up some form of bond for making good.  That is fine, 
except that the more they do, the more they have to put up bonds.  Every time a company puts up a bond, it is 
treated as part of its borrowings.  It is a liability the company has to the bank and it has an impact on its capacity 
to do things.  It is not a problem, but it is a cost of doing business.  Not only does the company have to dig the 
hole in the ground; it must put up the money in case it does not dig the hole very well.  It has the capital cost of 
digging the hole and the capital cost of filling it in again.  The company needs an understanding, when it is 
entering the beginnings of a process, that it will not get hit for an unreasonable and incredibly large deposit, and 
that the company can plan for it.   

I suggest the department should issue the equivalent of a code of practice for government; in other words, some 
sort of policy provision that enables people to get some idea when they will be obliged to put up some form of 
security, what type of security in certain places, and what the amount might be.  I would also warn, with that 
policy, that people do not go to the ultimate extreme of catering for the worst possible circumstances.  
Unfortunately, that is sometimes what people do - they cater for the worst circumstances, not the best 
circumstances.  An Act recently passed through this Parliament required the department of tax administration to 
publish its policies on what it did with remissions, imposing tax and so forth, so practitioners operating in the 
area had some idea of what government was going to do.  Perhaps the answer is that, rather than the minister 
trying to provide us with all the ways in which this might work, we could have an ongoing and developing public 
statement, possibly on the net, as Hon Chrissy Sharp has suggested, in which people could see how this clause 
will be administered.  That might apply to quite a few provisions in this Act.  It would be very helpful, if the 
Government had a policy on enforcement or application, for the Government to publish it on the net.  It might 
overcome some people’s concerns; it would certainly be very productive for people involved in business. 

I would like to ask the Department of Environmental Protection if it can start writing things in a way that people 
can understand.  I thought for a while it was the typeface; then I thought it was because they did not put any 
spaces between the lines of their paragraphs.  I am not sure what it is, but the department has the most densely 
packed, obtuse writing I have ever come across in my life.  Having made that request, can I also request that the 
department get somebody who is perhaps an expert in English so he can write it - maybe even a journalist.  A 
journalist might be better; they are not experts in English but they are often quite good at writing short phrases 
that people can understand.  The department could publish these policies and guidelines in a way that does not 
send someone to sleep on the fourth paragraph and leave him wondering what on earth it was all about.  That 
might overcome some of the difficulties imposed by having such large inflexible provisions. 

Hon KIM CHANCE:  I thank Hon Peter Foss for putting what is a perfectly reasonable set of requests.  The 
Government is happy to undertake to provide such guidelines, and hopefully Hon Peter Foss’s plea for a plain 
English form of the guidelines will be noted. 

Hon Murray Criddle interjected. 

Hon KIM CHANCE:  Even written in Strine would be good.  I note that clause 86C provides some guidance on 
the generalities of the matter, so we are really talking about the form of specificity that shall relate to each 
occasion.  Having said that, and given general agreement on the Government’s behalf to meet those reasonably 
expressed needs, we should bear in mind that some flexibility does have to be built into arrangements such as 
these.  For example, bonds do need to take into account the fact that on many occasions we will be dealing with 
case-specific issues and that the term of the arrangement of those bonds will likely, on many occasions, need to 
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reflect the specific nature of the proposition.  I think the Government can agree to fulfil most of the expectations 
outlined by Hon Peter Foss, and I hope that as a result of this debate we will see an improvement in that area. 

Hon ROBYN McSWEENEY:  Proposed section 86B(2)(c) states -  

a person bound by a vegetation conservation notice; 

Can the minister give me an example of what that would be on private property? 

Hon TOM STEPHENS:  The process is that where the chief executive officer suspects that there has been an 
illegal clearance on a private property, he would write to the property owner, who would have the opportunity of 
responding.  If the response did not satisfy the CEO, the property owner would then be advised that it is 
necessary to restore the vegetation involved.  

Hon ROBYN McSWEENEY:  So that is the financial assurance the owner would have to provide for the 
replanting?  Is that what it means?   

Hon TOM STEPHENS:  It may not involve anything other than working to repair the damage that has been 
illegally caused - an illegal clearance that, in the view of the CEO, needs to be restored.  It may not involve great 
cost, and hopefully could be done quite simply.  Hopefully these will be the exceptions, rather than the rule.  

Hon ROBYN McSWEENEY:  Under this provision, it could be done simply, but a CEO could have the power to 
make it very difficult for that person, given the financial assurances included in this Bill.  

Hon TOM STEPHENS:  That could be done only with ministerial approval, and would be subject to appeal.  

Clause put and passed. 

Clauses 88 to 99 put and passed.  

Clause 100: Section 106 replaced - 
Hon MURRAY CRIDDLE:  I move - 

Page 107, after line 22 - To insert - 

(5) Appeals lodged under this Part shall be determined within a period of 60 days of 
lodgement, or as specified by the Minister. 

As with the assessment process, no time line is imposed on the appeals process outlined in the Bill.  It is the view 
of the National Party that appeals should be dealt with as quickly as is practical.  The imposition of time frames 
will aid all parties in managing their business and provide goals towards an outcome.  

Hon TOM STEPHENS:  The Government opposes this amendment for reasons that have previously been 
articulated in this debate, when Hon Murray Criddle has moved similar amendments aimed at inserting time 
lines.  These issues have been canvassed widely in the debate in the other place and, more recently, here.  The 
Government is of the view that, rather than reducing the time lines, the opposite effect may be obtained.  
Inserting these time lines can have the effect of blowing out the time frames inside which issues would otherwise 
be handled.  We do not support the amendment simply for those reasons.  We believe that, as has been indicated 
by the minister, it is preferable to address time lines in the appeals process through administrative procedures 
rather than the method proposed here.  
Hon MURRAY CRIDDLE:  I would like some indication of how the job can be done in less than 60 days, if this 
amendment leads to the time frame blowing out.  I find that a really strange comment, when we are also saying 
here that the minister has the flexibility to allow more time.  I really do not understand the comments of the 
minister.  I would like some clarification.  The big problem in the past has been that people have become totally 
frustrated with the process.  If we are putting in place a process that, as the minister has said, will lead to quicker 
resolution and more understanding from the people in that process - both the proponents and the department - I 
do not know why we cannot have time lines.  
Hon TOM STEPHENS:  The argument that has been provided goes as follows.  In response to the ambitions of 
Hon Murray Criddle to insert time lines throughout the Act on the basis of a justification of speedily resolving 
grey areas, and the articulated case that has been put in reference to these amendments about time lines, it is 
argued that the amendments would create grey areas without a clear provision outlining the consequences if the 
time line is not met.  The introduction of a time line, however flexibly worded, brings potential uncertainty about 
the process and outcome, which would be contrary to the intent of the amendment.  In debate on this amendment 
in the other place, the minister indicated that it was intended to address time lines in the appeals process through 
administrative procedures provided for in proposed section 107D.  For all of those reasons the Government is 
opposing the amendment of Hon Murray Criddle.  
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Hon PETER FOSS:  Is the minister able to give us any idea how many applications are currently dealt with in 
less than the time proposed by Hon Murray Criddle?   

Hon TOM STEPHENS:  I do not have that information.  

Hon MURRAY CRIDDLE:  That is interesting, and this is the point I was making earlier.  The minister has said 
that there will be a resolution in a reasonable time frame, and yet he does not even know what time is taken at 
present.  I can assure the minister that some of these processes have take 10 years.   

Hon ROBYN McSWEENEY:  The Liberal Party supports the amendment of Hon Murray Criddle, which 
proposes that an appeal should be decided within 60 days of lodgment.  This provides certainty in the process for 
all concerned and will help in limiting delays in the approval process.  We need set time frames, and anyone who 
has had experience with the Department for Planning and Infrastructure will see why.  

Hon MURRAY CRIDDLE:  We had this discussion when the Planning Appeals Amendment Bill 2002 went 
through here.  I have heard nothing but complaints about the slowness of that process since that Bill went 
through, and I hope that some of these issues will be dealt with, and that the minister clearly understands that the 
process must go on in a positive manner. Frustration is creeping in and people out in the regions are very 
unhappy when they do not get some indication in a reasonable time frame of what is to happen, even if they get a 
knock-back.  

Hon TOM STEPHENS:  That point has been made by Hon Murray Criddle and by his colleagues, and the 
minister has, as a result, introduced administrative procedures to make available to her details of the time lines 
inside which appeals are being handled.  I hope that that combination of the way in which Hon Murray Criddle 
has articulated the issue and the way in which the minister has responded will see the worst of people’s fears 
unrealised.   

Amendment put and a division taken with the following result - 

Ayes (11) 

Hon Alan Cadby Hon Frank Hough Hon Simon O’Brien Hon Derrick Tomlinson 
Hon Murray Criddle Hon Barry House Hon Barbara Scott Hon Bruce Donaldson (Teller) 
Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch  

Noes (12) 

Hon Kim Chance Hon Dee Margetts Hon Jim Scott Hon Ken Travers 
Hon Robin Chapple Hon Louise Pratt Hon Christine Sharp Hon Giz Watson 
Hon Ed Dermer Hon Ljiljanna Ravlich Hon Tom Stephens Hon Kate Doust (Teller) 

            

Pairs 

 Hon George Cash Hon Nick Griffiths 
 Hon John Fischer Hon Jon Ford 
 Hon Norman Moore Hon Adele Farina 
 Hon Ray Halligan Hon Sue Ellery 
 Hon Paddy Embry Hon Graham Giffard 

Amendment thus negatived.  

Clause put and passed. 

Clauses 101 to 109 put and passed.  

Clause 110:  Part V Division 2 inserted - 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  There are a large number of amendments to proposed 
part V division 2 on the supplementary notice paper, some of which are consequential amendments that are out 
of sequence in the structure of the clause.  The Committee will deal with proposed sections 51B, 51C, 51D and 
51E - the substantial matter - and return to the consequential amendments on the supplementary notice paper that 
relate to proposed section 51A.  We will deal firstly with Hon Christine Sharp’s amendment 97/110. 

Hon CHRISTINE SHARP:  I am a little confused.  I am instructed this morning that it is no longer necessary to 
insert after “notice” the phrase “(a)” because line 24 on page 118 has been modified since I tabled the 
amendments.   
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The DEPUTY CHAIRMAN:  I thank Hon Christine Sharp for drawing that to my attention.  I draw members’ 
attention to the fact that several amendments on page 10 of the supplementary notice paper impact upon 
proposed section 51B.  Some of the amendments relate to formatting, largely to accommodate the proposed 
provisions shown at amendment 97C/110.  That relates to the substantive debate.  Although it is not seriatim, 
given that the previous three amendments appear to be formatting amendments that are consequent upon the 
carriage of amendment 97C, perhaps in the first instance we should consider amendment 97C and then go back, 
if necessary, to the three formatting amendments.  I note that members seem to be in general agreement.  I ask 
Hon Christine Sharp to move amendment 97C.  In so doing, I also note that the supplementary notice paper has 
amendments to clause 116 which stand in the name of Hon Christine Sharp and relate to the definitions of some 
of the terms that are proposed to be inserted.  Obviously, the provisions we are about to consider and the 
subsequent amendments to clause 116 are closely related.  Therefore, Hon Christine Sharp can move amendment 
97C and, in so doing, I think it would be of benefit to the Committee if she also felt free to canvass the 
amendments to clause 116 that provide the definitions.  The Chair would be happy for Hon Christine Sharp to 
range over those provisions if it is convenient for her to do so.  There are a lot of complexities in the proposed 
amendments, but if we move steadily, I am sure we will get there in the end.   

Hon CHRISTINE SHARP:  Thank you, Mr Deputy Chairman, for sorting out the confusion over this series of 
amendments.  Clearly this proposed section is an important part of the Bill; indeed, the one clause seeks to insert 
proposed sections 51A to 51T.  We are dealing with many complex prescriptions and I appreciate the Deputy 
Chairman’s help in sorting out the confusion.  I move -  

Page 118, after line 23 - To insert - 

(b) declare - 

(i) an ecological community specified in the notice; or 

(ii) an ecological community of a class specified in the notice, 

to be an ecologically significant community for the purposes of Schedule 5; or 

(c) declare - 

(i) flora specified in the notice; or 

(ii) flora of a class specified in the notice, 

to be ecologically significant flora for the purposes of Schedule 5. 

This is one of the most important of the series of amendments in the name of the Greens (WA), because it goes 
to the heart of what is to be protected under the proposed clearing permit system.  It does so by amending 
proposed section 51B, which relates to the declaration of environmentally sensitive areas.  In seeking to extend 
the parameters of environmentally sensitive areas, what I propose does not have any impact on the operation of 
proposed section 51C, which will basically provide the authorisation for the clearing permit.  In other words, if a 
person receives a clearing permit under proposed section 51C, he or she will still be allowed to undertake that 
clearing activity.  We are not seeking to change that notion of permit; we are seeking to extend the protections 
that are available under proposed section 51B.  Once areas are so declared they can be cleared only when a 
clearing permit has been obtained or if one of the proposed schedule 6 exemptions also applies.  However, when 
places have not been declared as environmentally sensitive, clearing is allowed if it is of a prescribed type, such 
as taking dead timber for firewood.   

My amendment extends proposed section 51B on the declaration of environmentally sensitive areas, allowing for 
ecologically significant communities and ecologically significant flora to be declared also under this section.  
This means that when a clearing application would impact on significant flora, for example, which I draw to 
members’ attention is a broader notion than simply rare flora, the chief executive officer needs to take that into 
account and the chance that the clearing of significant flora will therefore decrease the occurrence of that 
significant flora.   

What are the words “ecologically significant community” intended to encompass?  It should be noted that an 
ecological community can be the subject of such a declaration, not just some random assemblage of organisms; 
that is to say, it is dealing with an assemblage of vegetation types that are known to occur naturally and 
consistently and have been classified.  Ecological communities can be made the subject of a declaration under 
proposed section 51B if they are not yet threatened on a statewide basis.  Why is it useful to be able to protect 
plant communities before they become threatened?  It is because when plant assemblages get to the point of 
being classed as threatened, under the provisions of the Wildlife Conservation Act, they are close to being at risk 
of extinction; that is to say, the prescriptions for listing as rare flora or threatened flora under the Wildlife 



Extract from Hansard 
[COUNCIL - Friday, 12 September 2003] 

 p11142c-11159a 
Mr Tom Stephens; Deputy Chairman; Hon Dr Chrissy Sharp; Hon Robyn McSweeney; Hon Kim Chance; Hon 

Murray Criddle; Hon Peter Foss; Hon Bill Stretch; Hon Dee Margetts; Hon Bruce Donaldson 

 [16] 

Conservation Act are indeed for situations that are critical in the extreme and when there is need for immediate 
remedial action to prevent such individual species from becoming extinct.   

We suggest that it would be very useful for the clearing permit system to be able to be applied to communities 
and not just individual threatened plants, and also that protection of particular communities takes place as an 
important management response in advance of their being threatened with extinction.  When a class of 
threatened ecological community has been isolated - there are perhaps only a few patches left, they are 
surrounded by a sea of human activity, whether in the form of wheat paddocks or whatever, and they are very 
isolated from other similar ecological communities - that particular group is in a perilous situation, even though 
it may not have within it a plant that is listed under the Wildlife Conservation Act as rare flora.  That often 
happens when that type of plant assemblage is at the limits of its natural range.  That is why it is all the more 
important to be able to protect that flora when it is at the edge of its natural occurrence.   
In applying this, one of the important things to remember is that the State must face the enormous challenge of 
determining how to assist native vegetation to adapt to the frightening prospect of climate change and to be able 
to move.  The climate is drying at such a rate that, for example, the Commonwealth Scientific and Industrial 
Research Organisation has commented that flora species will need to be able to move across the landscape at a 
rate of five kilometres a year.  That is the way it has measured the drying trend.  This applies not merely to an 
isolated assemblage at the drier edge of its range, but also to the need to protect an isolated assemblage at the 
wetter edge of its range to ensure that seeds and vegetative material are available at that point to assist that 
assemblage to grow and to move as the climate changes.  That is one reason we need to be able to protect 
assemblages that are isolated but may be performing a very important role for future ecological sustainability.   
Of course, those same patches may also provide some very important habitat for fauna species.  We know that 
there are significant issues around the management of bird species.  After all, one in five species of birds in 
Australia is threatened with extinction - I repeat, one in five species.  Many of Australia’s mammals are also 
threatened with extinction.  These patches of bush have their own distinct assemblage of different plant types 
which naturally occur together.   
[Leave granted for the member's time to be extended.] 
Hon CHRISTINE SHARP:  They are precious gems which ensure that the State’s famous biodiversity and 
extraordinary flora diversity will be protected by the system that we are putting in place today for the very 
significant challenges over the next 25 years.   
It should also be noted that in the Minister for the Environment’s consultation paper for the proposed 
biodiversity conservation Act, the Government has indicated that it will be introducing new legislation to replace 
the Wildlife Conservation Act.  The proposed biodiversity conservation Act will, according to the discussion 
paper, support the capacity to list any distinct population of biological entities.  I understand that the 
conservation sector has warmly agreed with the Minister for the Environment’s proposal.  We therefore seek at 
this stage to insert these categories into the activities of the clearing permit system to ensure that they mesh 
together. 
Hon Murray Criddle:  Does the minister agree with the proposal? 
Hon CHRISTINE SHARP:  The Minister for the Environment released a discussion paper earlier this year on 
proposed new legislation to replace the current Wildlife Conservation Act 1950.  It has been widely recognised 
that the Wildlife Conservation Act 1950 is very outdated; for example, it does not consider the notion that plant 
communities are not merely individual species of flora but are groups.  That is only one way in which the current 
Act is antiquated.  The minister referred in the released discussion paper to the notion of “any distinct population 
of biological entities”.  The amendments I propose to proposed section 51B in clause 110 seek to dovetail this 
Environmental Protection Amendment Bill with the new biodiversity conservation legislation.  Therefore, the 
clearing permit system when in place will work together with the biodiversity measure.   
I need at this point to acknowledge that when the Environmental Protection Amendment Bill passed through the 
Legislative Assembly, some effort was made to that end with the inclusion of the concept of threatened 
ecological communities in proposed schedule 5.  I refer here to clause 116, which I also seek to amend as part of 
this group of amendments.  The inclusion of the threatened ecological communities into clause 116 represents 
part of this same modern thinking about the protection of communities rather than species only.  Ecologically 
significant fauna is a similar concept to threatened ecological communities, and has been inserted into the Bill.  
Flora could be made the subject of a declaration under proposed section 51B even if that flora were not yet rare 
on a statewide basis but required management to prevent a further decline to the point that it would eventually be 
placed on the threatened species list.  This amendment will ensure that when the minister issues her or his 
declaration of areas notice under the clearing permit system, those notices will be more useful than the current 
terminology and thinking of the Wildlife Conservation Act.  
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Perhaps the most important point of all in a legal sense is that the Bill does not provide a means for the clearing 
permit system and the Environmental Protection Act as a whole to mesh effectively with the very important new 
federal legislation.   
The DEPUTY CHAIRMAN (Hon Simon O’Brien):  There is to be no cross-Chamber discussion.  The Chair 
recognises Hon Christine Sharp.   

Hon CHRISTINE SHARP:  I refer to the important federal Environment Protection and Biodiversity 
Conservation Act that has been in place for over three years.  Although the federal Act requires cooperation 
between federal and state ministers for the environment, state law provides no means by which national 
agreements on biodiversity targets for the protection of threatened ecological communities can be implemented.  
It is very important for the Government to be able to give itself the full range of tools required in land 
management to ensure the long-term protection of a huge range of areas considered to be threatened ecological 
communities.  I think we have over 40 assemblages already listed under the federal Act as threatened ecological 
communities.  I refer to Banksia attenuata woodland on the Swan coastal plain and important areas of heath in 
the Avon wheatbelt region, through to a range of plant assemblages throughout the greater south west bio-region, 
and even up to places like the west Kimberley.   

We are looking to the Government for support on this series of amendments to proposed section 51B and the 
associated activities under the clearing permit administration.  This will ensure that the minister has the tools to 
take a preventive approach to the protection of our biodiversity and not leave it until things are on the brink of 
extinction.  It will ensure that we have in place the ability to protect all those little bits of bush that have become 
quite unusual and isolated and are growing in situations in which they cannot spread naturally.  These 
amendments are critical to the long-term management of this State’s flora and, for that reason, I commend my 
amendment to the House.   

Hon TOM STEPHENS:  I thank Hon Christine Sharp for her detailed explanation in support of her amendment 
and indicate that the Government will not be supporting it.  When the proposed biodiversity and conservation 
Bill, which is being drafted, is passed, it will duplicate the provisions being sought by the honourable member in 
this amendment.  The Government is opposing the amendment at this time because under proposed section 51O, 
the chief executive officer may take into account other matters when deciding to issue a permit, and issues such 
as those that have been canvassed by the member may be taken into consideration provided the CEO is of that 
view.  The Government has examined the arguments put by the honourable member in advance of the handling 
of the Bill in this place.  Those arguments have been canvassed and serious consideration was given to whether 
the amendments needed to be included in the legislation.  At some point during consideration the issues were 
attractive to some parts of government.  The issues were then considered in terms of overall balance and it was 
decided not to accept the amendments as they were considered to be unnecessary.  These are the arguments that 
provide the basis upon which the Government is opposing the amendments.  I hope that members of the 
Committee will also oppose them.   

Hon ROBYN McSWEENEY:  The Opposition opposes this set of amendments.  It notes that these amendments 
will broaden the minister’s power and anything that broadens the minister’s power with regard to the declaration 
of environmentally sensitive areas and ecologically significant communities or flora, is not a good thing.  These 
powers must be tempered with the requirement to make such declarations on the basis of sound scientific advice.  
This will ensure that declarations are made on the basis of environmental values and outcomes and not on 
political grounds.  For example, we all recognise that Ningaloo Reef is a sensitive area.  However, the 
development there was not given approval even though it had been through the Environmental Protection 
Authority several times.  That was done for political expediency, to gain green votes, and nothing else.  The 
Premier and his ministers perceived that there would be potential environmental harm. 

Hon Peter Foss:  Green harm rather than environmental harm.   
Hon ROBYN McSWEENEY:  Yes.  What is a sensitive area on private land?  I have previously referred in this 
place to a Senate inquiry held last year.  If someone driving a tractor at night saw something with six heads and 
five feet hop past, he would pretend he did not see it.  He would do that simply because if he acknowledged it, 
the environmental police would come down on him, say that his land contained a sensitive area and lock it up.  
Many of these things are stated in the Productivity Commission reports I talked about earlier.  I would be pleased 
if the minister could explain what is a sensitive area on private property.   
Hon TOM STEPHENS:  As the member would appreciate, this is not germane to the amendment of Hon 
Christine Sharp.  Following the passage of the legislation, the determination of what is an environmentally 
sensitive area on private property or otherwise will involve the interplay of various considerations by the 
departmental officers.  Questions of judgment will be involved and issues will need to be assessed.  It is best to 
leave those matters of scientific assessment to the officers who will be charged with the responsibility for them.   
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Hon MURRAY CRIDDLE:  I took the member’s advice and read proposed schedule 5, which provides a very 
detailed outline of the opportunities to clear.  In my view, not much clearing will be done as a result of the 
principles contained in the proposed schedule.  It covers many areas that Hon Christine Sharp is trying to address 
in her amendment.  Proposed schedule 5.2 contains definitions.  The meanings of certain terms are the same as 
those within the Conservation and Land Management Act and the Wildlife Conservation Act, which Hon 
Christine Sharp said was about to be rewritten.  Most of the issues she has raised are covered in the proposed 
schedule.  The issues the member is trying to address through her amendment are addressed through the 
principles for, and definitions relating to, the clearing of vegetation.  There is really no need to add these points.   
I almost think it would have been easier to outline which areas will be allowed to be cleared.  That way we 
would have known where we stood.   

Amendment put and a division taken with the following result - 

Ayes (5) 

Hon Robin Chapple Hon Christine Sharp Hon Dee Margetts (Teller)  
Hon Jim Scott Hon Giz Watson  

Noes (19) 

Hon Alan Cadby Hon Peter Foss Hon Simon O’Brien Hon Bill Stretch 
Hon Kim Chance Hon Frank Hough Hon Louise Pratt Hon Derrick Tomlinson 
Hon Murray Criddle Hon Barry House Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Bruce Donaldson Hon Robyn McSweeney Hon Barbara Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Norman Moore Hon Tom Stephens  

Amendment thus negatived.  
The DEPUTY CHAIRMAN (Hon Simon O’Brien):  I give the call to Hon Christine Sharp.  I assume the 
member will now not be moving amendments Nos 97/110, 97A/110, 97B/110 and 97C/110.   

Hon CHRISTINE SHARP:   That is correct.  I move -    

Page 119, after line 17 - To insert - 

(2) If the CEO is of the opinion that an offence has been committed under subsection (1), 
the CEO must advertise that alleged offence in the prescribed manner. 

This amendment will require the CEO of the Department of the Environment to advertise if, in his opinion, there 
has been a breach of the clearing permit system.  I have already canvassed the reason for this amendment in the 
arguments that I put about the need for openness and accountability.  I think people would want to know if a 
landowner has cleared vegetation illegally.  That information should be on the public record.  Therefore, I seek 
the support of the Chamber for the amendment.   

Hon TOM STEPHENS:  For the reasons previously articulated, the Government opposes the amendment.  The 
member has said that people are entitled to know whether a property owner has caused environmental harm.  It 
may be simply an allegation.  The allegation must first be established to be a fact.  If the allegation is 
investigated and is proved to be a fact, at that point it will become known by the community in any event, 
because the matter will invariably end up in court, and people will then get the opportunity to see whether there 
is sufficient evidence to prove that the accused has caused environmental harm.  Just because an allegation has 
been made does not justify making that allegation widely known.  I would think it would be anathema to 
anybody to have an allegation trumpeted around the place until there was sufficient justification to proceed with 
a charge and a prosecution. 

Hon ROBYN McSWEENEY:  The Opposition also opposes the amendment, for the reasons that I have outlined 
in this place previously.  I agree with the minister.  A while ago I called the Greens the thought police.  Someone 
has just reminded me that the Greens are a bit like a snout in the British television show The Bill.  That is what 
the Greens are trying to do to the farming community.  Hon Dee Margetts asked questions last week about 
farming communities and who had cleared and who had not, and about whether the EPA had received any 
notices of intent to clear.  The Greens keep doing that and they keep trying to put that in legislation.  We do not 
agree that that should be done.   

Hon DEE MARGETTS:  I rise to speak, of course, because I feel that I have been provoked to do so on this 
occasion.  I point out that in the case of many of the people who are distressed about illegal land clearing and 
make inquiries, the source of their information is generally other farmers.  I am referring to people who may 
have been involved for decades in trying to repair much of the damage caused by wind erosion, water erosion, 
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salinity and acid soils.  Those people have tried to build up the quality of their soil structure, are fully aware of 
the necessity to maintain natural pollinators and to guard against other associated problems, and have an idea 
about the value of ground water and wetlands in their vicinity.  The inquiries I am referring to are from 
distressed landowners, farmers in particular, who want to make sure that the decades of voluntary hard work by 
many people in this State are not undermined.  We must support those people who say that a responsible person 
must follow up activities that currently - I stress currently - require a notice of intent to clear but for which no 
notice has been issued.  If we do not support those people, shire councils will encourage landowners and farmers 
to use various means to clear areas of high biodiversity, including, I regret to say, allowing fires in summer at 
times of total fire bans. 

Hon Robyn McSweeney interjected. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  Hon Dee Margetts has the call. 

Hon Murray Criddle:  Can you justify that?  Some of us put our lives at risk; I have done so myself. 

Hon DEE MARGETTS:  I thank the member for asking for proof.  I have been reading from a submission which 
was sent to me by the Pastoralists and Graziers Association and which states on page 4 - 

It has - 

I suppose that means it is - 

hardly surprising that the Government has denied to itself the cooperation of many farmers.  Some have 
cleared land, risking prosecution, and others, more subtly, have allowed natural events, such as fires to 
escape into scrub, or they may have encouraged their livestock into undeveloped areas knowing that 
these will gradually cause grasses and other introduced species to replace the remnant native vegetation. 

Hon Murray Criddle:  That is complete supposition.  You just read it yourself - “may have”. 

Hon DEE MARGETTS:  The submission is from the Pastoralists and Graziers Association.  If the member wants 
to take issue with it, he should take issue with the very organisation that is admitting this is an issue. 

Progress reported and leave granted to sit again. 
Sitting suspended from 1.00 to 2.00 pm 

 


